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(b) is respected in the community and is preferably involved in
community activities;

(c) has knowledge of the cultural and social environment of a particular
group of the community;

(d) has not been convicted of an offence of which violence, dishonesty,
extortion or intimidation is an element or of corruption, perjury, or
obstructing the course of justice, arson or an offence under law relating to
organised crime or the dealing in dependence-producing substances,
unless amnesty has been granted to such a person in terms of national
legislation, or such person has received a presidential pardon;

(e) is not a political office bearer; and

(f) does not hold a permanent post in the Public Service.

14. Factors relating to the summons of assessors

In considering whether summoning an assessor would be in the interests
of the administration of justice, the presiding officer must take into
account -

(a) the cultural and social environment of one or both of the parties;

(b) the educational background of one or both of the parties;

(c) the nature and seriousness of the complaint;

(d) the nature of the relief sought by the complainant;

(e) any particular interest which the community in general, or any specific
community, may have in the adjudication of the matter concerned; or

(f) any other matter or circumstances which he or she may deem to be
indicative of the desirability of summoning an assessor or assessors.

15. Taking of oath

Every assessor must in writing take an oath or make an affirmation
subscribed by him or her before a presiding officer of an equality court, in
the following form: Page 17 of 42 "I, ....ccccccoevivnicccnnn. ,(full name) do
hereby swear/solemnly affirm that whenever I may be called upon to
perform the functions of an assessor in terms of section 22 of the
Promotion of Equality and Prevention of Unfair Discrimination Act, 2000
(Act No. 4 of 2000), I shall to the best of my ability make a considered
finding or decision, or give a considered opinion, as the case may be,
according to the evidence tendered in the matter.".

16. Role of presiding officer

(1) An assessor must, when considering an appropriate order
contemplated in section 21(2) of the Act, assist the presiding officer in an
advisory capacity only.
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(2) The presiding officer must adjourn the proceedings regarding any
matter or question contemplated in section 22(3) of the Act and must sit
alone for the hearing of such proceedings and the decision of such matter
or question.

(3) Whenever the presiding officer makes a decision in terms of section
22(3) of the Act, he or she must give reasons for the decision.

(4) The presiding officer must, before a determination of whether unfair
discrimination, hate speech or harassment, as the case may be, has taken
place is made, explain to an assessor any specific rule of evidence or any
other matter that is relevant in respect of the evidence tendered to the
court.

(5) The clerk must for the purposes of section 22 (6)(b) of the Act, in any
manner he or she deems fit, forward the reasons of the presiding officer
and the record of the proceedings to the appeal court concerned.

17. Recusal of assessor

(1) A presiding officer who is assisted by an assessor may, on application
by a party, order the recusal of an assessor from the proceedings if the
presiding officer is satisfied that -

(a) the assessor has a personal interest in the proceedings concerned;

(b) there are reasonable grounds for believing that there is likely to be a
conflict of interests as a result of the assessor's participation in the
proceedings concerned; or

(c) there are reasonable grounds for believing that there is a likelihood of
bias or prejudice on the part of the assessor.

(2) An assessor may recuse himself or herself from the proceedings for the
reasons contemplated in subregulation (1). Page 18 of 42 (3) (a) The other
party must, before the recusal of an assessor is ordered in terms of
subregulation (1), be given an opportunity to address arguments to the
presiding officer.

(b) The parties must, in so far as it is practicable, before the recusal of an
assessor in terms of subregulation (2), be given an opportunity to address
arguments to the presiding officer on the desirability of such recusal.

(4) The assessor concerned must be given an opportunity to respond to
any argument referred to in subregulation (3), and the presiding officer
may put such questions regarding the matter to the assessor as he or she
may deem fit.

(5) The presiding officer must give reasons for an order referred to in
subregulation (1).
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18. Honoraria

(1) An assessor who is not employed by the State may, for purposes of his
or her attendance as assessor at equality proceedings, be paid an
honorarium of twenty rand per hour or every part of an hour in excess of
tifteen minutes.

(2) The period for which an assessor may be paid an honorarium is
calculated from the time the assessor is required to beat court or arrives at
court, whichever is latest, up to the time that the assessor is excused from
attendance or the court adjourns for the day, whichever is earliest.
CHAPTER V

APPEALS AND REVIEW

19. Appeals

(1) Any person wishing to appeal against any order made by the court as
contemplated in section 23(1) of the Act must, within 14 days of such
order being made, deliver a notice of appeal to the clerk and the
complainant or the respondent as the case may be.

(2) The notice of appeal to the High Court having jurisdiction or the
Supreme Court of Appeal, must -

(a) be in writing;

(b) state whether the whole or only a specific part of the order is being
appealed against;

(c) set out fully the finding of fact or the ruling of law appealed against;
and Page 19 of 42 (d) where appropriate, set out the order or orders or
part thereof against which the appeal is directed and the grounds on
which the appeal is founded.

(3) A cross appeal must be noted by delivery within 15 days of the noting
of an appeal to the clerk and the complainant or the respondent as the case
may be.

(4) A cross appeal must meet the requirements referred to in
subregulation (2).

(5) The presiding officer concerned must -

(a) within 15 days of the noting of an appeal; or

(b) if the proceedings at an inquiry were taken down or recorded in
shorthand or by mechanical means, within 15 days after a transcription of
the shorthand notes or mechanical record of the proceedings has been
placed before such officer by the clerk concerned, but within a reasonable
period after the noting of the appeal,

transmit to the clerk a statement in writing setting out -
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(i) the facts he or she found to be proved;

(ii) his or her reasons for any finding of fact specified in the notice of
appeal as appealed against ; and

(iii) his or her reasons for any ruling on any question of law or for the
admission or rejection of any evidence so specified as appealed against.

(6) (a) The clerk concerned must, notwithstanding the provisions of
subregulation (5)(b), if the proceedings at an inquiry were taken down or
recorded in shorthand or by mechanical means and an appeal has been
noted, forthwith cause the shorthand notes or the mechanical record of the
proceedings to be transcribed.

(b) The person who noted an appeal bears the costs of the transcription
contemplated in paragraph (a): Provided that if the presiding officer is
satisfied that such person is unable to pay the costs, the costs or part
thereof must be paid by the State.

(7) (a) After an appeal has been noted in terms of subregulation (1) the
appeal must be prosecuted as if it was an appeal against the decision of a
magistrate in a civil matter, and the rules regulating the conduct of the
proceedings of the several provincial and local divisions of the High Court
in so far as they relate to civil appeals from the magistrates' courts apply,
with the necessary changes, to any such appeal. Page 20 of 42 (b) The
provisions of the relevant Uniform Rules of Court with regard to an
appeal from a High Court to the Supreme Court of Appeal apply with the
necessary changes.

20. Review

(1) Within seven days after the finalisation of the proceedings in which a
determination is made as contemplated in section 23(5)(a) of the Act, the
clerk must forward the following to the registrar of the High Court for
purposes of review:

(a) The record of the proceedings in the matter, or a certified copy thereof
together with any remarks the presiding officer wishes to append thereto;
and

(b) any written statement or argument furnished to the clerk by the
parties.

(2) The written statement or argument referred to in subregulation (1)
must be submitted to the clerk by the parties within five days after the
proceedings were finalised.

CHAPTER VI

EQUALITY REVIEW COMMITTEE
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21. Terms and conditions of appointment of members of Committee

(1) The office of a member of the Committee referred to in section 32(a),
(d) and (e) of the Act becomes vacant -

(a) when a member dies;

(b) when the term of office of a member expires;

(c) when, in the opinion of the Minister, a member becomes unable to act
as a member; or

(d) when a member resigns by giving the Minister three months' notice
thereof in writing.

(2) A vacancy must be filled as soon as possible in accordance with the
provisions of section 32 of the Act.

(3) A vacancy so filled is for the unexpired period of the term of office in
respect of which the vacancy occurred.

22. Powers and functions of Committee Page 21 of 42 In addition to the
powers and functions referred to in the Act, the Committee must advise
the Minister on further measures to give full effect to the Convention on
the Elimination of All Forms of Racial Discrimination and the Convention
on the Elimination of All Forms of Discrimination against Women.
CHAPTER VII

PROMOTION OF EQUALITY BY THE STATE

23. Request for progress report

23.(1) A request from a constitutional institution for a progress report
regarding the number of cases and the nature and outcome thereof
contemplated in section 25(3)(c) of the Act, must correspond substantially
with Annexure B and must-

(a) be in writing;

(b) be addressed to the Director-General of the Department;

(c) be signed by the chief executive officer of the constitutional institution,
or a person designated by him or her;

(d) indicate the period for which the information is required;

(e) indicate the date on which the report is due;

(f) indicate which of the following particulars are required-

(i) in regard to the number of cases -

(aa) the number of cases instituted in the equality court in terms of section
20(2) of the Act; and

(bb) the number of cases finalised by the equality court or an alternative
forum;

(ii) in regard to the nature of the cases -
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(aa) the ground of discrimination;

(bb) the category of discrimination involved for examplein respect of
procurement, employment, access to places and facilities, accommodation
(land/housing), education, sport, insurance, Page 22 of 42provisioning of
goods and services, registered clubs, advertisements etc.;

(cc) the area from which the complaint originates (rural/ metropolitan);
(dd) the age, gender, race, and where applicable, the disability of the
complainant;

(ee) the gender and race of the person against whom the allegations are
made;

(iii) in regard to the outcome of the case -

(aa) the finding and order of the equality court; or

(bb) in the event of the case being dealt with by an alternative forum, the
name of the forum, the outcome of the case and form of dispute resolution
mechanism used to solve the case;

(g) invite the Director-General of the Department to make any additional
relevant comments, either inn general or in respect of a specific case, or in
respect of any apparent tendencies in respect of the cases reported.
(Regulation 23 inserted by the section 3 of the Regulations in Government Notice
R563, Gazette No.26316 dated 30 April 2004)

24. Preparation of equality plan by State

(1) An equality plan contemplated in section 25(4)(b) of the Act must be
prepared-

(a) with due consideration to the provisions of section 28(3) of the Act; and
(b) for a period of five years co-inciding with the financial year
contemplated in the Public Finance Management Act, 1999 (Act No. 1 of
1999).

(2) In preparing an equality plan contemplated in section 25(4)(b) of the
Act, a Minister must consult -

(a) the Minister of Finance;

(b) the Commission on Gender Equality, the Human Rights Commission,
the Commission for the Promotion and Protection of the Rights of
Cultural, Religious and Linguistic Communities and the Public Protector;
and Page 23 of 42 (c) the community and business sector through any
means including a public hearing.

(3) An equality plan contemplated in section 25(4)(b) of the Act must-

(a) be in writing;

(b) be signed by the responsible Minister; and
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(c) contain the following information -

(i) an analysis of the areas of unfair discrimination and inequalities;

(ii) the goals and objectives to be achieved;

(iii) the measures to be implemented to achieve these goals and objectives;
(iv) time frames for the implementation of each of the measures;

(v) the mechanisms to monitor the implementation of the equality plan;
and

(vi) the criteria to evaluate the implementation of the equality plan;

(d) within 30 days after the responsible Minister has signed it be -

(i) published in the Gazette;

(ii) made available on the website, if any, of the relevant department;

(iii) circulated under the signature of the relevant head of the department
to all its employees;

(iv) submitted to the South African Human Rights Commission in an
electronic format, if possible;

(v) tabled in Parliament; and

(vi) submitted to the Minister of Finance.

(Regulation 24 inserted by the section 3 of the Regulations in Government Notice
R563, Gazette No.26316 dated 30 April 2004) Page 24 of 42 25. Manner of
dealing with equality plan

(1) The South African Human Rights Commission must, upon receipt of
an equality plan in terms of regulation 24(3)(d)(iv), submit the equality
plan to the Commission on Gender Equality for purposes of consultation
in terms of section 25 (5) (b) of the Act.

(2) On receipt of an equality plan contemplated in section 25(4)(b) of the
Act, the South African Human Rights Commission must, with due regard
to its functions and duties conferred upon it by section 184 of the
Constitution and the provisions of the Act and the Human Rights
Commission Act, 1994 (Act No. 54 of 1994), consider every equality plan
with a view to -

(a) ascertaining whether an equality plan addresses the areas of unfair
discrimination and inequalities;

(b) assessing whether the goals and objectives are directed towards the
promotion of equality;

(c) assessing whether the measures to be implemented will achieve the
stated goals and objectives;

(d) assessing whether the measures adopted to monitor the
implementation of the equality plan are appropriate;
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(e) assessing whether the criteria to evaluate the implementation of the
equality plan are appropriate;

(f) assessing whether the equality plan will achieve reasonable progress
towards the eradication of systemic discrimination and the promotion of
equality;

(g) in general, reporting on the shortcomings of the equality plan, if any;
(h) making recommendations in regard to the equality plan; and

(i) reporting on the above matters in its report to the National Assembly
required in terms of section 181 (5) of the Constitution of the Republic of
South Africa, 1996 (Act NO. 108 of 1996)

(3) The South African Human Rights Commission may, when considering
an equality plan as contemplated in subregulation (2), also identify any
important goal or objective not included in the equality plan and advise
the relevant Minister regarding -

(a) the goal or objective not included; Page 25 of 42 (b) the effect thereof;
and

(c) measures to be implemented to achieve the goal or objective

(4) The South African Human Rights Commission may make any other
recommendation it deems fit to the relevant Minister.

(Regulation 25 inserted by the section 3 of the Regulations in Government Notice
R563, Gazette No.26316 dated 30 April 2004)

26. Progress report

(1) A progress report in respect of the implementation of an equality plan
must annually be submitted to the South African Human Rights
Commission.

(2) A progress report must -

(a) indicate the progress made in the implementation of the equality plan;
(b) indicate to what extent the areas referred to in regulation 24(3)(c)(i)
have been addressed; and

(c) indicate which time frames have not been met, the reasons therefor and
the measures which have been put in place to expedite the
implementation of the plan.

(3) The Human Rights Commission must, upon receipt of the progress
report, consider the progress report with a view to -

(a) assessing whether sufficient progress has been made with the
implementation of the equality plan;

(b) assessing compliance with time frames contained in the equality plan;
and
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(c) advising on the measures put in place to expedite the implementation
of the equality plan.

(Regulation 26 inserted by the section 3 of the Regulations in Government Notice
R563, Gazette No.26316 dated 30 April 2004)

27. Availability of Act in official languages Page 26 of 42 (1) The Minister
must, for purposes of section 31(2)(b) of the Act, make the Act available in
all official languages by -

(a) publishing it in the Gazette;

(b) putting it on the website of the Department;

(c) submitting it to all the constitutional institutions; and

(d) circulating it to all magistrates' offices.

(2) The constitutional institutions and magistrates' offices must, during
office hours, make the Act available to every person who wishes to inspect
the Act in the official language so requested.

(Regulation 27 inserted by the section 3 of the Regulations in Government Notice
R563, Gazette No.26316 dated 30 April 2004)

CHAPTER VIII

PROMOTION OF EQUALITY BY ALL PERSONS

28. Application of Chapter

This Chapter applies to entities that employ-

(a) 150 and more employees;

(b) more than 50 but less than 150 employees; and

(c) less than 50 employees.

(Section 28 inserted by the section 3 of the Regulations in Government Notice
R563, Gazette No.26316 dated 30 April 2004)

29. Promotion of equality by entity with 150 and more employees

(1) An entity with 150 and more employees must within two years after
the commencement of this regulation prepare an equality plan
contemplated in section 27(2) of the Act.

(2) An equality plan referred to in subregulation (1) must -

(a) be prepared for a period of five years and must coincide with the
financial years of the entity; Page 27 of 42 (b) be prepared in consultation
with and consideration thereof by the community and business sector
through any means including the publication of the draft equality plan in
the Gazette;

(c) be in writing;

(d) be signed by the chief executive officer of the entity;

(e) contain -
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(i) an analysis of the areas of unfair discrimination and inequality;

(ii) the goals and objectives to be achieved;

(iii) the measures to be implemented to achieve these goals and objectives;
(iv) time frames for the implementation of each of the measures;

(v) the mechanisms to monitor the implementation of the equality plan;
and

(vi) the criteria to evaluate the implementation of the equality plan;

(f) within 30 days after the signing thereof be-

(i) submitted to the Director-General of the Department;

(ii) made available for inspection at the office of the entity on request of a
member of the public; and

(iif) made available on the website, if any, of the entity, or be published in
the Gazette.

(3) An entity must annually and not later than September of each year
submit a progress report in respect of the equality plan to the Director-
General of the Department.

(4) A progress report must -

(a) indicate the progress made in the implementation of the equality plan;
(b) indicate to what extent the areas of unfair discrimination and
inequality have been addressed; and Page 28 of 42 (c) indicate which time
frames have not been met, the reasons therefor and the measures put in
place to expedite the implementation of the equality plan.

(5) (a) The Director-General of the Department, or a person designated by
him or her in writing must, upon receipt of an equality plan in terms of
subregulation (2)(f)(i), or a progress report in terms of subregulation (3),
forward the equality plan or progress report, as the case may be, to the
appropriate department in the national sphere of government.

(b) Upon receipt of the equality plan or report as contemplated in
paragraph (a), the department in the national sphere of government must
analyse the equality plan in accordance with the provisions of regulation
252)(@), (b), (c), (d), (e), (H), (g) and (h).

(c) The department in the national sphere of government must, upon
receipt of the progress report, consider the progress report with a view to-
(i) assessing whether sufficient progress has been made with the
implementation of the equality plan;

(ii) assessing compliance with time frames contained in the equality plan;
and
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(iii) advising on the measures put in place to expedite the implementation
of the equality plan.

(6) An entity must-

(a) adhere to the Code of Practice contained in Annexure C;

(b) cause a declaration of adherence to the Code of Practice contained in
Annexure C to be signed by the chief executive officer of the entity and
the executive authority of the entity, where applicable; and

(c) on request of a member of the public, cause the equality plan or report
to be made available for inspection at the office of the entity.

(7) An entity must display a summary of the Act at a place to which
members of the public have access.

(Regulation 29 inserted by the section 3 of the Regulations in Government Notice
R563, Gazette No.26316 dated 30 April 2004)

30. Promotion of equality by entity with more than 50 but less than 150
employees Page 29 of 42 (1) An entity with more than 50 but less than 150
employees must-

(a) adopt measures in writing to promote equality;

(b) report in writing thereon upon the written request by a department in
the national sphere of government;

(c) adhere to the Code of Practice contained in Annexure C;

(d) cause a declaration of adherence to the Code of Practice contained in
Annexure C to be signed by the chief executive officer of the entity and
the executive authority of the entity, where applicable; and

(e) on request of a member of the public, cause the equality plan or report
to be made available for inspection at the office of the entity.

(2) An entity must display a summary of the Act at a place to which
members of the public have access.

(Regulation 30 inserted by the section 3 of the Regulations in Government Notice
R563, Gazette No.26316 dated 30 April 2004)

31. Promotion of equality by entity with less than 50 employees

(1) An entity with less than 50 employees must-

(a) adopt measures in writing to promote equality;

(b) report in writing thereon upon the written request by a department in
the national sphere of government;

(c) adhere to the Code of Practice contained in Annexure C; and

(d) cause a declaration of adherence to the Code of Practice contained in
Annexure C to be signed by the chief executive officer of the entity and
the executive authority of the entity, where applicable.
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(Regulation 31 inserted by the section 3 of the Regulations in Government Notice
R563, Gazette No.26316 dated 30 April 2004)

CHAPTER IX Page 30 of 42 MISCELLANEOUS

32. Offences and penalties

Any person or entity who submits false information in terms of a
provision of these regulations, or contravenes regulations 29(1), (2)(f), (3),
(6)(b) and (c) and (7), 30(1)(a), (b), (d) and (e) and (2) and 31 (a), (b) and (d)
is guilty of an offence and is on conviction liable to a fine or to
imprisonment for a period not exceeding twelve months.

(Regulation 32 substituted by section 4 of the Regulations in Government Notice
R563, Gazette No. 26316 dated 30 April 2004)

33. Tabling of report on training course

....(Regulation 33 left blank by section 4 of the Regulations in Government
Notice R563, Gazette No. 26316 date 30 April 2004)

34. Short title and commencement

These regulations are called the Regulations Relating to the Promotion of
Equality and Prevention of Unfair Discrimination, 2003 and shall come
into operation on 16 June 2003.

(Regulations 23 to 24 renumbered (to Regulations 32 and 34) by section 1 of the
Regulations in Government Notice R563, Gazette No.26316 dated 30 April 2004)
ANNEXURE A

FORM 1

APPLICATION FOR APPOINTMENT AS CLERK IN TERMS OF
SECTION 17 OF THE PROMOTION OF EQUALITY AND PREVENTION
OF UNFAIR DISCRIMINATION ACT, 2000 (ACT NO. 4 OF 2000)
[Regulation 2 (1)]

FORM 2

INSTITUTION OF PROCEEDINGS IN TERMS OF SECTION 20 OF THE
PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR
DISCRIMINATION ACT (ACT NO. 4 OF 2000)

[Regulation 6(1)]

FORM 3

NOTICE TO RESPONDENT REGARDING INSTITUTION OF
PROCEEDINGS IN TERMS OF SECTION 20 OF THE PROMOTION OF
EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION ACT
(ACT NO. 4 OF 2000)

[Regulation 6(2)] Page 31 of 42 FORM 4
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NOTICE TO PARTIES TO APPEAR IN COURT IN TERMS OF SECTION
20 OF THE PROMOTION OF EQUALITY AND PREVENTION OF
UNFAIR DISCRIMINATION ACT (ACT NO. 4 OF 2000)

[Regulation 6(6)]

FORM 5

REFERRAL OF MATTERS IN TERMS OF SECTION 20(5) OF THE
PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR
DISCRIMINATION ACT (ACT NO. 4 OF 2000)

[Regulation 6(7)]

FORM 6

SUBPOENA TO WITNESS TO APPEAR BEFORE THE EQUALITY
COURT IN TERMS OF SECTION 18 OF THE PROMOTION OF
EQUALITY AND PREVENTION OF UNFAIR DISCRIMINATION ACT
(ACT NO. 4 OF 2000)

[Regulation 8(1)(b) and (2)(a)]

ANNEXURE B

(Annexure B inserted by section 5 of the Regulations in Government Notice R563
of Gazette No. 26316 dated 30 April 2004)

ANNEXURE C

[“Annexure C — Code of Practice” was added to the Classification of Regulations
by Government Notice R563 of 30 April 2004, but the text was not included as
part of this notice. Instead it was published apparently as part of General Notice
R743 (Gazette No. 26316). The wording of this notice follows:]

ANNEXURE C

CODE OF PRACTICE

1. PURPOSE AND STATUS OF THE CODE

1.1 The code forms part of the regulations promulgated by the Minister of
Justice and Constitutional Development in terms of section 30 of the
Promotion of Equality and Prevention of Unfair Discrimination Act, 2000
(Act No. 4 of 2000)(the Equality Act) and has as such the force of law.

1.2 The code aims to improve understanding on the Equality Act to
enhance efforts for effective implementation. Page 32 of 42 1.3. The code
also aims to give practical guidelines to assist in auditing policies and
practices, developing new policies and practices and adopting action
plans for the promotion and achievement of equality.

1.4. A failure of a person to follow the guidelines contained in this code
does not in itself render such person/s liable to proceedings of any kind.
Evidence of such breach may be admissible in other proceedings, for
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instance in an Equality Court where matters relating to unfair
discrimination will be adjudicated.

2. BACKGROUND

2.1 The Constitution

The Constitution of the Republic of South Africa, 1996 (Act No. 108 of
1996) creates a new order in which all South Africans are entitled to a
common South African citizenship in a sovereign and democratic state in
which there is equality between men and women of all races. The right to
equality enshrined in the Constitution enables all men and women to
enjoy and exercise their fundamental rights and freedoms as
contemplated in the Bill of Rights. The right to equality is entrenched in
section 9 of the Constitution. What does this right entail? Equality
includes the full and equal enjoyment of all rights and freedoms.

Section 9 of the Constitution further provides that neither the state nor
any person may unfairly discriminate directly or indirectly against anyone
on one or more grounds, including race, gender, sex, pregnancy, marital
status, ethnic or social origin, colour, sexual orientation, age, disability,
religion, conscience, belief, culture, language and birth. These are called
the grounds of discrimination.

Direct discrimination occurs where a person is disadvantaged simply on
the ground of his or her race, sex, ethnicity, religion or some other
distinguishing feature, or on the grounds of some characteristics that are
specific to members of a particular group. Indirect discrimination occurs
when policies are applied which appear to be neutral, but which adversely
affect a disproportionate number of a certain group.

In terms of section 9 of the Constitution legislative and other measures
designed to protect or advance persons, or categories of persons
disadvantaged by unfair discrimination, may be taken to promote
equality.

This means that redistributive measures are permitted. They are designed
to counteract patterns of inequality persisting from the past into the
present. In this regard one can, for example, refer to the so- called
affirmative action measures which have the effect of ensuring that
equality is achieved. Page 33 of 42
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Section 9 of the Constitution also requires that national legislation be
enacted to prevent or prohibit unfair discrimination. Particulars of the
legislation that has been enacted are dealt with in paragraph 2.2 below.

2.2 The Promotion of Equality and Prevention of Unfair Discrimination
Act

The Promotion of Equality and Prevention of Unfair Discrimination Act,
2000 (Act No. 4 of 2000) (the Equality Act) was promulgated to give effect
to section 9 of the Constitution. It endeavours to facilitate the transition to
a democratic society united in its diversity and guided by the principles of
equality, fairness, equity, social progress, justice, human dignity and
freedom.

The Equality Act makes provision for the prevention and prohibition of
unfair discrimination. Discrimination means any act or omission,
including a policy, law, rule, practice, condition or situation which
directly or indirectly-

(a) imposes burdens, obligations or disadvantages on; or

(b) withholds benefits, opportunities or advantages from,

any person on one or more of the grounds of discrimination. The Equality
Act sets out the procedures for the determination of circumstances under
which discrimination is unfair. The Equality Act also facilitates the setting
up of Equality Courts for the hearing of matters relating to this Act.

The Equality Act is based on the premise that there are systemic patterns
of discrimination and material disadvantage based on race, gender, class
and other forms of inequality. It therefore facilitates the implementation of
pro-active measures to eradicate such patterns and hence requires positive
action. The Equality Act therefore also provides for the promotion of
equality.

The promotion of equality entails the promotion of a society in which all
people are secure in the knowledge that they are recognised as human
beings equally deserving of concern, respect and consideration. It also
entails the development of opportunities which allow people to realise
their full human potential within positive social relationships.

Section 24 read with section 28 of the Equality Act provides that the State
and all persons have a duty and responsibility to -

(a) eliminate discrimination on the grounds of race, gender and disability;
and

(b) promote equality in respect of race, gender and disability.
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In carrying out the aforementioned duties and responsibilities - Page 34 of
42 (a) policies and practices must be audited, with a view to eliminating
all discriminatory aspects thereof;

(b) progressive policies must be developed and codes of practice must be
initiated in order to eliminate discrimination on the grounds of race,
gender and disability;

(c) viable action plans must be adopted for the promotion and
achievement of equality in respect of race, gender and disability; and

(d) priority must be given to the elimination of unfair discrimination and
the promotion of equality in respect of race, gender and disability.

Section 27 of the Equality Act deals with the social commitment by all
persons to promote equality. It includes persons (natural and juristic),
nongovernmental organisations, community-based organisations and
traditional institutions. This section places an obligation on the Minister
for Justice and Constitutional Development to develop regulations in
relation to the Equality Act, which require companies, closed
corporations, partnerships, clubs, sports organisations, corporate entities
and associations to prepare, amongst other things, equality plans or abide
by prescribed codes of practice.

3. APPLICATION OF THE CODE

This code applies to all persons (natural and juristic), non- governmental
organisations, community-based organisations and traditional institutions
as contemplated in section 27 of the Equality Act. This includes, for
example, companies, closed corporations, partnerships, clubs, sports
organisations, corporate entities and associations.

4. CONTENT OF CODE

4.1 Notes and Explanations

Remember that acts of discrimination are unlawful if all of the following
are present:

(a) people are treated differently;

(b) the different treatment constitutes discrimination;

(c) the discrimination is unfair; and

(d) the discrimination is not reasonable and justifiable in accordance with
the provisions of section 36 of the Constitution. Page 35 of 42
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Note that it is not unfair discrimination to take measures to protect or
advance persons or categories of persons disadvantaged by unfair
discrimination or the members of such groups or categories of persons.
Further remember that the guidelines provided for in this code must be
read within the context of the Equality Act which prohibits unfair
discrimination.

Where-ever in this code reference is made to equal treatment, this means
treating like cases alike and unlike cases differently in proportion to their
likeness or difference.

This means that in certain cases it is the very essence of equality to make
distinctions between groups and individuals in order to accommodate
their different needs and interests.

4.2 General aspects

[1 Policies and practices: Review current policies and practices to
eliminate factors that undermine equality. Remove all discriminatory
provisions from policies and practices.

[0 Language: To the extent possible, the language used must
accommodate differences. Measures must be taken to ensure that
language usage is responsive to the language needs of different persons.

[J Promotion of equality: In the first instance, exclusion must be avoided.
Secondly, pro-active measures must be designed to address indirect
exclusions that are a result of past discriminatory practices. Thirdly, pro-
active measures must be implemented to promote equality for the present
and the future.

4.3 Specific sectors

In this part of the code, reference is made to different sectors such as
education, pensions and employment. In respect of each sector, general
statements are made, followed by specific do's and dont's as examples.

(1 Membership of organisations, clubs or sport associations

Pro-active measures should be developed and implemented to include
persons who were previously excluded from membership due to past
patterns of discrimination. Membership criteria must be of such a nature
to ensure representivity.
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The following are examples: Page 36 of 42 (a) No person is excluded from
membership solely because of him or her being a member of a particular
group for example exclusion on the grounds of race, gender, disability,
etc;

(b) Certain groups are not relegated to certain categories of membership;
and

(c) Every member enjoys the same rights, for example the right to vote, to
elect the leadership of organisations, clubs or sport associations, etc, and
the equal right to participate in the decision-making processes of such
entities.

0 Procuring goods and services

In procuring goods and services, no person must be excluded solely on
the basis of her or his race, gender or disability. Moreover, measures must
be developed and implemented to ensure that goods and services are
procured from persons who were previously disadvantaged.

The following are examples:

(@) An invitation for the procurement of goods and services must be
formulated in a manner that ensures that every person has an equal
opportunity in supplying the goods or rendering the service. The
specifications and the conditions in the invitation must not by their mere
nature have the effect of excluding persons from disadvantaged groups.
(b) The media used in inviting persons to supply the goods or to render
the services must be chosen with circumspection so as to ensure that all
categories of the community have access thereto and are allowed an equal
opportunity to respond to the invitation. It must therefore be as inclusive
as possible and include new ways to reach people previously excluded.

(c) The time periods mentioned in the invitations must ensure that all
persons are afforded an equal opportunity to respond timeously thereto.
(d) The language used in the invitation must, as far as possible, be
understandable to all persons.

(e) The criteria for selection must be non-discriminatory. It must
furthermore include measures to address historical imbalances
particularly in terms of race, gender and disability. Page 37 of 42
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(f) Contracts for the procurement of goods and services must not contain
discriminatory (directly or indirectly) clauses. Contracts must also not
bring about less favourable terms for persons previously disadvantaged.
(g) In securing accommodation for events, make sure that the facilities are
accessible to all. This includes accommodating differences, for example
disability, or accessibility by means of public transport, etc.

(h) In securing accommodation for events, special measures must be
implemented and efforts must be made to make use of accommodation
owned or controlled by previously disadvantaged persons.

[1 Accommodation, property, land and facilities

Accommodation refers to residential and business accommodation. Equal
opportunity and non-discrimination must guide policies and practices
relating to the above.

The following are examples:

(a) Make sure that your business premises and the facilities are accessible
to all persons. This includes accommodating differences such as disability.
(b) If you provide accommodation as part of your business, all persons
making use thereof must be treated equally.

(c) If you have property to let, all prospective tenants must be treated
equally and you may not refuse to offer premises to a person owing to his
or her race, gender, disability, etc.

(d) No person may be evicted solely on the basis of him or her being a
member of a particular group.

(e) No person may refuse to sell his or her property to a person solely
based on his or her race, gender, disability, etc.

(f) Steps must be taken to remove existing obstacles that unfairly limit or
restrict disabled persons from access to accommodation.

00 Employment

The following is applicable to any person who is not included in the
definition of "designated employer" in section 1 of the Employment Equity
Act, 1998. It includes local Page 38 of 42 spheres of government, the
National Defence Force, the National Intelligence Agency and the South
African Secret Service.

Employment policies and practices must not have the effect of excluding
persons from groups identified through grounds of discrimination. Pro-
active measures must be adopted and implemented to address indirect
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exclusion that is the result of systemic discrimination based on gender and
past forms of discrimination and practices.

Employment practices and policies include -

(a) recruitment procedures, advertising and selection criteria;

(b) the appointment process and appointments;

(c) job classification and grading;

(d) remuneration, employment benefits and terms and conditions of
employment;

(e) job assignments;

(f) the working environment and facilities;

(g) training and development;

(h) performance evaluation systems;
(i) promotion;

(j) transfer;

(k) demotion;

(1) disciplinary measures other than dismissal;
(m) dismissal;

(n) adoption of measures to prevent harassment;
(0) adoption of measures prohibiting hate speech.
The following are examples: Page 39 of 42
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(a) Review current employment practices and policies to eliminate factors
or criteria that undermine equal access and enjoyment of employment
opportunities.

(b) The wording of a job advertisement must be drafted in such a way as
to ensure that it reaches all potential applicants from all sectors of society,
be it geographical, gender based, or other means of differentiation, for
example advertisements must not have a gender bias towards men or
urban based communities.

(c) Methods and procedures used in selecting applicants for employment
must be fair. The same processes and procedures for assessing all
applications must be followed. The processes and procedures must be
inclusive and culturally friendly.

(d) Terms or conditions of employment must be equal for all applicants,
include the full range of benefits available from employment and be non-
discriminatory. This includes the salary package, promotion, leave,
training, transfers, retrenchment and any other benefits

(e) Conditions of service must accommodate differences relating
toparental responsibilities and disability, for example employees must be
afforded sufficient time for child rearing responsibilities and they may not
be disadvantaged as a result of having such time. This includes adequate
leave, or the arrangements to work flexi-time, etc.

(f) Persons previously disadvantaged may not be appointed on less
favourable terms.

(g) The endorsement of a policy prohibiting hate speech.

(h) The endorsement of a policy addressing harassment.

(i) The removal of existing obstacles that unfairly limit or restrict disabled
persons from obtaining employment.

[] Rendering of services and provisioning of goods

In rendering services and providing goods -

(a) persons previously excluded on grounds of discrimination must be
included; and Page 40 of 42(b) equal and non-discriminatory policies and
practices must guide your actions.

In planning and rendering services, attention must be given to differences
in respect of clients with regard to gender, race, language, disability and
other appropriate factors such as economic status.

The following are examples:
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(a) If part of your business is to render a service, you must ensure that the
quality of your service is always the same, irrespective of who your client
is.

(b) In rendering your services, you must ensure that you properly
understand your client and where possible, make use of somebody who is
conversant with the language used by your client.

(c) If you are an NGO or CBO make sure that your funds are utilised for
the betterment of all the citizens.

(d) You may not refuse or fail to provide any goods or render any service
to any person or group of persons on one or more of the grounds of
discrimination.

(e) You may not impose any term, condition or follow any practice that
perpetuates the consequences of unfair discrimination or make an
exclusion regarding access to financial resources.

(f) You may not unreasonably refuse to grant a service to persons solely
on the basis of their HIV / AIDS status.

(g) You may not refuse to make available a policy to any person on one or
more of the grounds of discrimination.

(h) You also may not unfairly discriminate in the provisioning of benefits,
facilities and services related to insurance.

(i) You may not unfairly deny or refuse a person access to health care
facilities.

(j) You may not unfairly fail to make health care facilities accessible to any
person.

(k) You are not allowed to refuse to provide emergency medical treatment
to persons of particular groups identified by one or more of the grounds
of discrimination. Page 41 of 42
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(I) Special measures must be developed and implemented to ensure that
persons, who were previously excluded from receiving treatment at a
particular facility, are benefiting from the service.

(m) Staff at health care facilities must be responsive to the needs of all
people and treat them as equals, with compassion and respect.

(n) Steps must be taken to remove existing obstacles that unfairly limit or
restrict disabled persons from access to goods and services.

[0 Partnerships

No one must be excluded as a partner in a partnership solely on the
grounds of his or her race, gender or disability. Pro-active measures must
be taken to include as partners persons who were excluded as a result of
historical patterns of discrimination.

The following are examples:

(@) You may not determine in an unfair and discriminatory manner who
should be invited to become a partner in a partnership.

(b) A person who is invited to become a partner or is admitted as a
partner must be so invited or admitted on equal terms as other partners.
(c) Special measures must be adopted and implemented to include
persons from previously disadvantaged groups as partners.

[0 Professional bodies

No person may be excluded as a member of a professional body on one or
more grounds of discrimination. Measures must be adopted and
implemented to broaden access to such bodies for members of historically
disadvantaged groups.

The following are examples:

(@) You may not unfairly refuse to consider a person's application for
membership on any of the grounds of discrimination.

(b) You may not unfairly deny a member access to or limit a member's

(c) Conditions to become a member should not unfairly exclude people on
the basis of, amongst other things, race, gender or disability. Page 42 of 42
(d) Bodies must review their governing structures such as boards,
councils, etc, and other decision-making structures to assess the extent of
representation and inclusiveness of particular groups, access to any
benefit provided by a body.
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(e) Measures must be adopted and targets must be set to achieve equitable
representation of historically disadvantaged groups particularly women
and disabled persons.

(f) There must be active promotion of diversity awareness.

(g) A policy prohibiting hate speech must be endorsed.

(i) Steps must be taken to remove existing obstacles that unfairly limit or
restrict disabled persons from access to membership of and participation
in professional bodies.

5. CONTACT PARTICULARS

Should you require any advice or assistance relating to any aspect of the
promotion of equality, the following institutions can be contacted:

- The South African Human Rights Commission.

- The Commission on Gender Equality.
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APPENDIX C.

Protection of State Information Bill
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PUBLIC OF SOUTH AFRICA

PROTECTION OF STATE
INFORMATION BILL

(As presented by the Ad Hoc Committee on Protection of Information Bill
(National Assembly)
(introduced as Protection of Information Bill [B6-2010])
(The English text is the official text of the Bill))
(M
INISTER OF

S
TATE

S

ECURITY

)
[B 6B—2010]

ISBN 978-1-77037-???-?

BILL

To provide for the protection of certain state information from alteration, loss
or

destruction or unlawful disclosure; to regulate the manner in which state
information may be protected; to repeal the Protection of Information Act,
1982;

and to provide for matters connected therewith.

PREAMBLE

RECOGNISING

that national security is subject to the authority of Parliament and the
national executive, as contemplated in section 198 of the Constitution;
MINDFUL

of the right of access to any information held by the State provided for in
section 32 of the Constitution;

ACKNOWLEDGING
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that the right of access to any information held by the State may

be restricted when necessary for reasons of national security;

RECOGNISING

the harm caused by excessive secrecy;

DESIRING

to put the protection of state information within a transparent and

sustainable legislative framework; and

AIMING

to promote the free flow of information within an open and democratic society
without compromising the security of the Republic,

B

E IT THEREFORE ENACTED by the Parliament of the Republic of South
Africa,

as follows:—

CONTENTS

Section

CHAPTER 1

DEFINITIONS, OBJECTS AND APPLICATION OF ACT
1. Definitions and interpretation

2. Objects of Act

3. Application of Act

CHAPTER 2

GENERAL PRINCIPLES OF STATE INFORMATION

4. State information

5. Protected information

6. General principles of state information

5

10

CHAPTER 3

POLICIES AND PROCEDURES

7. Policies and procedures

CHAPTER 4

INFORMATION WHICH REQUIRES PROTECTION AGAINST
ALTERATION, DESTRUCTION OR LOSS

8. Process of determining state information as valuable

9. Protection of valuable information

CHAPTER S
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CLASSIFICATION AND DECLASSIFICATION OF STATE
INFORMATION

Part A

Classification

10. Nature of classified information

11. Method of classifying state information

12. Classification levels

13. Authority to classify state information

14. Conditions for classification and declassification

15. Report and return of classified documents

Part B

Declassification

16. Authority to declassify state information

17. Maximum protection periods

CHAPTER 6

REGULAR REVIEWS, REQUEST FOR ACCESS TO CLASSIFIED
INFORMATION AND STATUS REVIEW

18. Regular reviews of classified information

19. Request for access to classified information and status review
CHAPTER 7

CLASSIFICATION REVIEW PANEL

20. Establishment of Classification Review Panel

21. Functions of Classification Review Panel

22. Constitution and appointment of Classification Review Panel
23. Disqualification from membership

24. Removal from office

25. Remuneration of members and staff

26. Meetings of Classification Review Panel

27. Decisions of Classification Review Panel

28. Appointment of staff

29. Accountability of Classification Review Panel

30. Reporting

CHAPTER 8

APPEALS

31. Appeal procedure

32. Application to court

CHAPTER 9

TRANSFER OF RECORDS TO NATIONAL ARCHIVES AND RELEASE
OF
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DECLASSIFIED INFORMATION TO PUBLIC

33. Transfer of Public Records to National Archives

34. Release of declassified information to public

CHAPTER 10

IMPLEMENTATION AND MONITORING

35. Responsibilities of Agency

CHAPTER 11

OFFENCES AND PENALTIES

36. Espionage offences

37. Receiving state information unlawfully

38. Hostile activity offences

39. Harbouring or concealing persons

40. Interception of or interference with classified information

41. Registration of intelligence agents and related offences

42. Attempt, conspiracy and inducing another person to commit offence
43. Disclosure of classified information

44. Failure to report possession of classified information

45. Provision of false information to national intelligence structure
46. Destruction or alteration of valuable information

47. Improper classification of information

48. Failure by head of organ of state or official of organ of state to comply
withAct

49. Prohibition of disclosure of state security matter

50. Extra-territorial application of Act

51. Authority of National Director of Public Prosecutions for institution of
criminal proceedings

CHAPTER 12

PROTECTION OF STATE INFORMATION IN COURTS

52. Protection of state information before courts

CHAPTER 13

GENERAL PROVISIONS

53. Reports

54. Regulations

55. Transitional provisions

56. Repeal of laws

57. Short title and commencement

CHAPTER 1

DEFINITIONS, OBJECTS AND APPLICATION OF ACT
Definitions and interpretation
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(2) In this Act, unless the context indicates otherwise—

“Agency’’

means the State Security Agency contemplated in Schedule 1 to the
Public Service Act, 1994 (Proclamation No. 103 of 1994), and includes the
National Intelligence Agency, South African Secret Service, Electronic
Commu-

nications Security (Pty)Ltd (COMSEC), and the South African National
Academy

for Intelligence; ‘archive’’

means the National Archive or any archive established in terms of a
provincial law and includes an archive kept by an organ of state;
‘‘categorization of state information’ *means the process by which state
information is placed into categories for purposes of classifying such
information

and for purposes of declassification, downgrading and the lifting of the status
of

state information;* ‘classification authority’ *means the entity or person
authorised to classify stateinformation and includes—

(a)

a head of an organ of state; or

(b)

any official to whom the authority to classify state information has been
delegated in writing by a head of an organ of state;

“‘classification of state information’’

means a process used to determine—

(a)

the manner in which such state information may be classified in terms of
sections 12 and 14; and

(b)

the level of protection assigned to such state information;

“‘classified information’’

means state information that has been classified under

this Act;

Classification Review Panel’’

means the Panel established under section 20;

““‘confidential information’’

has the meaning assigned to it in section 12(1);

““Constitution”’
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means the Constitution of the Republic of South Africa, 1996;
“‘declassification authority’’

means the entity or person authorised under section

16 to declassify classified information;

“‘declassification of state information’’

means the authorised change in the status

of state information from classified information to unclassified information;
‘‘department”’

means a department as defined in section 1 of the Public Service

Act, 1994 (Proclamation No. 103 of 1994);

““‘downgrading of state information’’

means a change of classification of state

information from its existing level to a lower level;

“foreign state’’

means any state other than the Republic of South Africa;

“‘head of an organ of state”’

means—

(a)

in the case of a department, the officer who is the incumbent of the post
bearing the designation mentioned in Column 2 of Schedule 1, 2 or 3 to the
Public Service Act, 1994 (Proclamation No. 103 of 1994), or the person who
IS acting as such;

(b)

in the case of a municipality, the municipal manager appointed in terms of
section 82 of the Local Government: Municipal Structures Act, 1998 (Act
No. 117 of 1998), or the person who is acting as such;

(c)

in the case of any other institution, the chief executive officer or equivalent
officer, of that public body or the person who is acting as such; or

(d)

in the case of a national key point declared as such in terms of the National
Key Points Act, 1980 (Act No. 102 of 1980), the owner of the national key
point;

“‘hostile activity”’

means—

(a)

aggression against the Republic;

(b)

sabotage or terrorism aimed at the people of the Republic or a strategic asset
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of the Republic, whether inside or outside the Republic;

(c)

an activity aimed at changing the constitutional order of the Republic by the
use of force or violence; or

(d)

a foreign or hostile intelligence operation;

““‘information”’

means any information contained in any document whether

written, copied, drawn, painted, printed, filmed, photographed, magnetic,
optical,

digital, electronic or any other type of recording, measure, procedure, object or
verbal announcement;

“ information and communication technology security’’

means the application

of security measures to protect the design, development, implementation,
support,

management and use of—

(a)

computer-based information systems, including software applications, com-
puter hardware and data; and

(b)

electronic and mobile communication systems and the transmission of data;
‘information peddling”’

means the conduct referred to in section 45;

“‘information security’’

means the safeguarding or protection of state information

in whatever form;

““intelligence”’

means the process of gathering, evaluation, correlation and

interpretation of security information, including activities related thereto;
““Minister”’

means the member of the Cabinet designated by the President in terms

of section 209(2) of the Constitution to assume political responsibility for the
control and direction of the intelligence services established in terms of section
209(1) of the Constitution;

““MISS Guidelines’’

means the Minimum Information Security Standards

document as approved by Cabinet on 4 December 1996;

‘“National Archives”’
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means the National Archives and Records Service of South

Africa established by section 2 of the National Archives and Records Service
of

South Africa Act, 1996 (Act No. 43 of 1996);

“‘national intelligence structures’’

means—

(a)

the National Intelligence Coordinating Committee (Nicoc);

(b)

the intelligence division of the National Defence Force;

(c)

the intelligence division of the South African Police Service; and

(d)

the Agency;

“‘national security’’

includes the protection of the people of the Republic and the

territorial integrity of the Republic against—

(a)

the threat of use of force or the use of force;

(b)

the following acts:

(1) Hostile acts of foreign intervention directed at undermining the
constitutional order of the Republic;

(i1) terrorism or terrorist related activities;

(111) espionage;

(iv) exposure of a state security matter with the intention of undermining the
constitutional order of the Republic;

(v) exposure of economic, scientific or technological secrets vital to the
Republic;

(vi) sabotage; and

(vii) serious violence directed at overthrowing the constitutional order of the
Republic;

(c)

acts directed at undermining the capacity of the Republic to respond to the use
of, or the threat of the use of, force and carrying out of the Republic’s
responsibilities to any foreign country and international organisations in
relation to any of the matters referred to in this definition, whether directed
from, or committed within, the Republic or not,

but does not include lawful political activity, advocacy, protest or dissent;
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‘‘non state actor’’

means any person or entity other than a state engaged in a

hostile activity;

‘‘organ of state”’

means—

(a)

any organ of state as defined in section 239 of the Constitution, including, but
not limited to, any public entity as defined in section 1 of the Public Finance
Management Act, 1999 (Act No. 1 of 1999), and section 3 of the Municipal
Finance Management Act, 2003 (Act No. 56 of 2003); or

(b)

any facility or installation declared as a National Key Point in terms of the
National Key Points Act, 1980 (Act No. 102 of 1980);

“‘original classification authority”’

means the classification authority that

authorised the original classification;

“‘personal information”’

means any information concerning an identifiable natural

person which, if disclosed, could reasonably be expected to endanger the life
or

physical safety of an individual;

“‘prescribed’’

means prescribed by regulation made in terms of section 54;

““Promotion of Access to Information Act”’

means the Promotion of Access to

Information Act, 2000 (Act No. 2 of 2000); ‘public record’’

means a record created or received by a governmental body in

pursuance of its activities ;‘‘record’” means recorded state information
regardless of form or medium;* ‘regulations’’

means the regulations issued by the Minister in terms of this Act;

“‘request for access’’

means a request for access contemplated in section 1 of the

Promotion of Access to Information Act;

“‘relevant Minister’’

means any Cabinet member whose portfolio is affected by

this Act;

“‘secret information’’

has the meaning assigned to it in section 12(2);

‘“‘security clearance’’
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means a certificate issued to a person after the successful

completion of a security screening investigation, specifying the level of
classified

information to which the person may have access;

‘‘security committee’’

means the committee, comprising representatives from all

the main functions or structures of an institution, charged with overseeing the
development, implementation and maintenance of the institution’s security
policy;

‘‘sensitive information’’

means information which must be protected from

unlawful disclosure in order to prevent the national security of the Republic
from

being harmed;

“‘state information’’

means information generated, acquired or received by organs

of state or in the possession or control of organs of state;

‘‘state security matter’’

includes any matter, which has been classified in terms of

this Act and, which is dealt with by the Agency or which relates to the
functions of

the Agency or to the relationship existing between any person and the Agency;
“‘technical surveillance countermeasures’’

means the process involved in the

detection, localisation, identification and neutralisation of technical
surveillance of

an individual, an institution, facility or vehicle;

“‘this Act”’

includes regulations made in terms of section 54;

‘‘top secret information’’

has the meaning assigned to it in section 12(3);

“‘valuable information”’

means information contemplated in this Act whose

unlawful alteration, destruction or loss is likely to deny the public or
individuals of

a service or benefit to which they are entitled.

(2) This Act must be interpreted to give effect to its objects and to develop the
information principles set out in Chapter 2.

(3) When considering an apparent conflict between this legislation and other
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information-related legislation, every court must prefer any reasonable
interpretation of

the legislation that avoids a conflict over any alternative interpretation that
results in a

conflict.

(4) In respect of classified information and despite section 5 of the Promotion
of

Access to Information Act, this Act prevails if there is a conflict between a
provision of

this Act and provision of another Act of Parliament that regulates access to
classified

information.

Objects of Act

2.

The objects of this Act are to—

@ .

regulate the manner in which state information may be protected;

(b)

promote transparency and accountability in governance while recognising
that state information may be protected from disclosure in order to safeguard
the national security of the Republic;

(©)

establish general principles in terms of which state information may be made
available or accessible or protected in a constitutional democracy;

(d)

provide for a thorough and methodical approach to the determination of which
state information may be protected;

(e)

provide a regulatory framework in terms of which protected state information
is safeguarded in terms of this Act;

()

describe the nature and categories of state information that may be protected
from destruction, loss or unlawful disclosure;

(9)

regulate the conditions for classification and the declassification of classified
information;

(h)

create a system for the review of the status of classified information by way of
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regular reviews and requests for access to classified information and status
review;

(i)

regulate the accessibility of declassified information to the public;

()

establish a Classification Review Panel to review and oversee status review,
classification and declassification procedures;

(k)

criminalise espionage and activities hostile to the Republic and provide for
certain other offences and penalties; and

()

repeal the Protection of Information Act, 1982 (Act No. 84 of 1982).
Application of Act

3.

(1) The provisions of thisAct with regard to the protection of valuable
information

against alteration, loss or destruction apply to all organs of state.

(2) The classification, reclassification and declassification provisions of this
Act—

@ . | .
apply to the security services of the Republic and the oversight bodies referred
to in Chapter 11 of the Constitution; and

(b)

may be made applicable by the Minister, on good cause shown, by publication
in the

Gazette

, to any organ of state or part thereof that applies in the

prescribed manner, to have those provisions apply to it.

CHAPTER 2

GENERAL PRINCIPLES OF STATE INFORMATION

State information

4.

State information may, in terms of this Act, be protected against unlawful
disclosure, destruction, alteration or loss.

Protected information

5.

(1) State information which requires protection against unlawful alteration,
destruction or loss is referred to as valuable information.
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(2) State information in material or documented form which requires
protection

against unlawful disclosure may be protected by way of classification and
access to such

information may be restricted to certain individuals who carry a commensurate
security

clearance.

General principles of state information

6.

The following principles underpin this Act and inform its implementation and
interpretation:

(a)

Unless restricted by law that clearly sets out reasonable and objectively
justified public or private considerations, state information should be
available and accessible to all persons;

(b)

state information that is accessible to all is the basis of a transparent, open and
democratic society;

(©)

access to state information is a basic human right and promotes human
dignity, freedom and the achievement of equality;

(d)

the free flow of state information promotes openness, responsiveness,
informed debate, accountability and good governance;

(e)

the free flow of state information can promote safety and security;

(f)

accessible state information builds knowledge and understanding and
promotes creativity, education, research, the exchange of ideas and economic
growth;

(9)

some confidentiality and secrecy is however vital to save lives, to enhance and
to protect the freedom and security of persons, bring criminals to justice,
protect the national security and to engage in effective government and
diplomacy;

(h)

measures to protect state information should not infringe unduly on personal
rights and liberties or make the rights and liberties of citizens unduly
dependent on administrative decisions;
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APPENDIX D.

SPSS t-test Tables



T-TEST GROUPS=country(l 2)

/MISSING=ANALYSIS

/VARIABLES=internethasbadinfluenceonchildren
advofinternetoutweightthedisadv
internethasbadinfluenceonreligiousvalues internethasb

adinfluenceonpersonalvalues
internethasbadinfluenceonpoliticalopinion

/CRITERIA=CI (.95).

T-Test

568

Independent Samples Test
Levene's Test for Equality of
Variances Hest for Equality of Means
95% Confidence Interval of the
Difference
Mean Std. Error
F Sig. t df | Sig.(2-ailed) | Difference Difference Lower Upper
intemethasbadinfluenceo  Equal variances 045 833 2119 78 007 -575 207 -987 -163
nchildren assumed
Equal variances not 2779 | 76.021 007 -575 207 -987 -163
assumed
adwfintemetoutweightthe  Equal variances 252 617 695 m 489 201 289 -374 176
disadv assumed
Equal variances not 692 | 67449 491 201 290 -378 19
assumed
intemethasbadinfluenceo  Equal variances 002 968 243 8 808 050 206 -359 459
nreligiousvalues assumed
Equal variances not 243 | 71978 808 050 206 -359 459
assumed
intemethasbadinfluenceo  Equal variances 2664 07 ] 133 8 186 -250 187 -623 123
npersonalvalues assumed
Equal variances not 1335 | 76.161 186 -250 187 -623 123
assumed
intemethasbadinfluenceo  Equal variances 824 367 -432 78 667 -225 5 -1.262 812
npoliticalopinion assumed
Equal variances not -432 | 49057 668 -225 521 41212 822
assumed
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APPENDIX E.
SPSS Correlation Coefficient Tables
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GET
FILE='F:\dalal.SPSS.May.l7.sav.last.sav'.
CORRELATIONS

/VARIABLES=gacess gcontrolinternet gwebsitescontrol
gabletocontrolinternet parentsandresponsibility
awarenessofconstitutionarticle

s constitutionpermitgtocontrolinf
controlaccessbygrestrictfreedomofinf
peopleuseillegalmaterialsforeducation
restrictillegalmaterialsconflictwithConstitutionsNsyouhave
reasonsofusing3SNs hourseofusingNSs doyouowndevice
doyouhavehomeinterneta

ccess rateyourskillasinternetuser whyusinginternet
advofinternetoutweightthedisadv internethasbadinfluenceonchildren
internethasbadinfluenceonreligiousvalues
internethasbadinfluenceonpersonalvalues
internethasbadinfluenceonpoliticalopinion

/PRINT=TWOTAIL NOSIG

/MISSING=PAIRWISE.

Correlations

internethasba

advofinterneto | internethasba | dinfluenceonr | internethasba | internethasba

utweightthedi | dinfluenceonc | eligiousvalue | dinfluenceonp | dinfluenceonp
s

country religion age sadv hildren ersonalvalues | oliticalopinion

country Pearson Correlation 1 -.408" 011 -079 .300" -.028 149 049

Sig. (2-tailed) .000 921 489 .007 .808 186 667

N 80 79 80 79 80 80 80 80

religion Pearson Correlation -408" 1 -.006 105 -105 015 .086 .036

Sig. (2-tailed) .000 961 .360 .359 894 453 751

N 79 79 79 78 79 79 79 79

age Pearson Correlation 011 -.006 1 .037 167 .033 -.056 -.062

Sig. (2-tailed) 921 961 746 138 774 624 588

N 80 79 80 79 80 80 80 80

advofinternetoutweightthe  Pearson Correlation -079 105 .037 1 -.044 .063 .020 -075

disadv Sig. (2-tailed) 489 360 746 698 584 863 509

N 79 78 79 79 79 79 79 79

internethasbadinfluenceo  Pearson Correlation .300™ -105 167 -044 1 400” 3857 108

nehildren Sig. (2-tailed) 007 359 138 698 000 1000 341

N 80 79 80 79 80 80 80 80

internethasbadinfluenceo  Pearson Correlation -.028 .015 .033 .063 400™ 1 692" -.038

nreligiousvalues Sig. (2-tailed) 808 894 774 584 000 1000 741

N 80 79 80 79 80 80 80 80

internethasbadinfluenceo  Pearson Correlation 149 086 -056 020 385" 692" 1 012

npersonalvalues Sig. (2-tailed) 186 453 624 863 000 000 919

N 80 79 80 79 80 80 80 80

internethasbadinfluenceo  Pearson Correlation .049 .036 -.062 -075 108 -.038 012 1
npoliticalopinion Sig. (2-tailed) 667 751 588 509 341 741 919

N 80 79 80 79 80 80 80 80

**_Correlation is significant atthe 0.01 level (2-tailed).
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APPENDIX F

Open-ended Questions in the Questionnaire
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Section (3): Open-ended Questions

1. What is your opinion about internet censorship? Tell why you feel
this way?

2. What does "internet censorship" mean to you?

3. Is the Internet dangerous? What if any dangers exist?

4. In your opinion, what are the three main disadvantages and

advantages of the internet?

5. Do you think the use of the Internet oppose your cultural values? If
so, How?
6. Do you have any religious opinion about the use of Internet?

Explain any opinion?
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